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INTRODUCTORY NOTE 



Dr. Jolly’s valuable researches iuto the history of ancient Riudu 
law and custom do not stand in need of an introduction at this 
time of day. His Reeht nn>l Sit/e has long occupied tho rank of a 
classic iu this field. 

In placing tho first authorised Euglish editiou of this well known 
book before the public, the Greater Iudia Society wishes, first of 
all, to place on record its grateful appreciation of the sympathy 
and encouragement of members mid well -wishers of the Socioty. 
but for which it could not have undertaken this task so soou after 
tho imblicatiou of Champa, the first volume iu its aeries. Ancient 
Hindu Colouies in the Far East, by Dr. R. C. Majumdnr. 

To Dr. Jolly the Society is under a deep debt of gratitude uot 
ouly for his authorisation and tin* trouble he has taken to obtain, 
bn iU behalf, Urn consent of his Germau publishers, but also for 
personally going through considerable pacts of the manuscript, 
suggesting correction* and improvements and for writing a now 
preface for this Inundation This and the valuublo notes und 
references which have bccu addod by the author and tho translator 
with a view to bring it in ine with the latest researches, make 
this translation a new edition rather than a more translation of the 
original book. 

The translator, Mr. Butakrishun Ghcah, n young Indologist of 
great prom iso and an cuthuriastic member of the Society ha* spared 
uo pains to make his work as accurate as possible. He has 
also made certniu modifications in tho text nt the suggestion or 
with the consent of the author. 

Tho Society also fools that it cannot let the book go out to the 
public without n word of acknowledgment as to what’ it owes to 
the promptitude and the courtesy of tho wanageis of the Prabasi 
Preas who have given it every facility in their power and hare gone 
to the length of supplying, at a sacrifice to themselves, special types 
with diacritical marks indispensable for a technical work of this 
kind. The credit for the timely publication and the typographical 
merits of the book is entirely theirs. 

As for the Society, it will deem its efforts fully rewarded if the 
book encourages research into the vast doraaiu of ancient Indian 
culture and proves to be helpful to those readers who could not use 
the work in the original. 

CAiccm. KALIDAS NAG 

September 1, 192S. Secretary, Greater India Society 




FOREWORD 



The subjoined work is a translation of my German work on 
"Reclit und Sitto” which was published iu 1896 as the first part 
of (he Encyclopaedia of Indo- Aryan Research of the Into lamented 
Dr. O. Bolder whose reseerck® havo done so much towards 
clearing up tlio legal history ol India and whoso untimely death 
owiug to a boat accident wan universally felt ns such a heavy lost, 
to science. During the more than thirty years which havo elapsed 
since the publication of “Recht und Sitte" the study of Sanskrit law 
hns been progressing with rapid strides and it is a matter of regret 
that ray advanced age and ill-honith should have prevented me from 
thoroughly bringing my work up to date, before it was translated 
into English. It is hoped, however, that the learned notes added by 
the translator will to some extent supply this deficiency. 

Generally awaking, tho most important recent discovery in the 
field of Ancient Hindu Law U that of tho Arthuiltstm which though 
a text-book of Polity is roplcto with usoful information on Law 
and Judicature as well. Many of its legal mloa, it is true, agree 
literally with the law of tho 8m ftw, but others differ widely from 
it or treat of subjects not found in the Soirtis. What is more, 
tho general tondoncy of the Arthattatm is directed towards Artha 
or gain us tho name of the hwk implies, whereas the Dharmaitotra 
lays down rules of Dharmn, i. c. of dutiful and pious conduct, and 
ordains superiority of Dharma whenever it comes into conflict with 
Artha. This explain* the fact that tho law of evidcuce iu the 
DhannasBstra include® tho administration of ordeals as belonging 
to the religious side of law, whilst tho Arthasfctra omits ordeals 
but introduces judicial torture of various kinds instead. Tho anti- 
quity of judicial torture in India is proved by its occurrence in the 
D adak omaracar i ta and in the MrcchakatikH. Another characteristic 
tcaturo of the law of evidence of the Artha&Utra consists of the 
extensive employment of spies for finding out corruptible judges. 
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perjured witnesses, forgers, wizards, poisoners, thieves and others. 
The DharmariRstra ou the other hand tides to establish truth by 
addressing long admonitions to witnesses in a case and 
admits perjaiy to he expiated by a ponauce in cases where 
the life of a person is at stake. Heligious law iu general is passed 
over iu the ArthasRstra which confines its attention to worldly 
subjects. Thu punishments inflicted uro chiefly tines and a special 
chapter is devoted to a number of rules regarding the conversion 
ol' diverse corporeal punishment* into flues. It should not be over- 
looked that judicial flues wore an important source of income for 
kings and judges. In tho Family Law' the strict religions stand- 
point of the SniyU*, which does not allow tho remarriage of widows, 
is not shared by the ArthasRstm in which divorce is not forbidden. 
(11 all such questions the rules of this recently discovered book may lie 
supposed to agree more closely with actual practice than the rules of 
tho Uharmusistra. For a detailed analysis and examination of the 
Ajlhatosti* 1 may be allowed to refer to my introduction to the 
Lahore edition (1028) of that work. 

Important additions to our knowledge of Dharmai&ti'a literature 
has been supplied by tho publication in India of such valuable texts 
ns the BnlakiiijR of VMvarnpa, the earliest gloss on Ynjflnvalkyn, 
Apartrku’a commentary of the same work and BRlambhafta's (not 
Lakqmldcvi's) commentary of the MitAbjaif. The merits of VMva- 
iQpa and of some other early commentators have been well brought 
out by P. V. Kane iu the recent paper on the predecessors of 
VJjBRnetSrnni The same scholar lms examined the Vedic basis of 
Hindu Law and is engaged on a history of DharourfRstra. 
Tho labours of Dr. .Ilia arc chiefly directed towards the 
elucidation of the Code of Manu and its commentaries, MedhRtithi's 
especially. The merit of having edited the V ya vahSnunRtfkB 
of Jimntavflhanu. the renowned author of tho D&yabhBga. 
belongs to Sir Ashutoah Mukherjl The Tagore Law lectures, 
Sacred Books of the Hindus, Madras Law Journal. XnaudH- 
sranm texts and other periodical publications abound in valuable 
information regarding Sanskrit Law. Several new collections of 
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Smrtfa liare Wa printed. The Smj-ticnmlrika ami other old 
Xilmudhas have been edited in the original Sanskrit or in tran- 
slations. Tho collections of Smyti fraaments from quotations has 
Wi) continued by Herberick for Vyddha-Jlami, by Scribn for 
I’ittUnaha, by Kane for Satiikha-Likhita and by Bnndyo|Wul!vrayn 
for Katytlyana. Manuals such as Gliose’s Principles of Hindu 
Law go deep into historical question*. Prof. G. Mnzznrella of Catania 
in Italy has written a vast Italian work, six volumes of which 
have hitherto beou published, on Indian Law (1000 foil.). In 
Germany quite recently Prof. Meyer has pioposed n new chronology 
for the principal Stupis and Dr. Loach has tried to trnee the 
Ynjflavalkyasmjii to its original form in the Purityaa 

The translator lias spared no pains to make his translation ns 
accurate as possible. Ho has also corrected a number of misprints 
ami mistakes in the German text. 



Wurzburg, July. 1028. 
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1. TIIE SOURCES 



§ 1. The source* of law in general. In India us in 
other oriental countries the law (ryaroJUlra) is au integral ^J]^ Q0 
part of religion nnd ethics (dkarma) and the law-hooks of ll,w * 
(dharmaiU&traa) therefore offer us overwhelming data ntiout 
religions purification and ponauoe, prayer and snerifieo, 
pohibitiona about food and drink, puuwhmont in boll 
and rebirth, philosophy, eschatology, creation, fnnoral 
ceremonicfl and sncriflwa t.i tho dead, tho study of the 
Veda and ntweticism, the manner of living mil custom a 
of Rralimans and lungs nnd other things which wc do 
not generally expect in n law-book. Many DharmaHUstias 
give nothing at all about law prepor and oidy a few Inter 
compilations such as tho Nflradasmfti may ho called 
purely juridical works. According to tho law-books the 
Vedas should be regarded as tho tint and foremost sonreo 
of tho il/uima which are therefore frequently quoted, |)(0 

specially in tho Bhannnsatras which genorally follow pnj™j»r f 
tho Vodna very closely mid may, on tho whole, lie regoided low. 
ns die oldost source of law. The Vodns iu a narrow souho 
contain many data about rauiriflcos, penances, prayore 
nnd other fcoturcs of the dhama, which ore important for 
tho history of customs, hut they contain only occasional 
noticce about legal affairs. What the niiaimasntras quote 
from the Vedas on this subject, is based partly ujkki more 
juridical construction of uttcrancoe originally absolutely 
irrelovaut ; for oxauiplc, Xp. 2, 1 J, 1 1 quotas a Vedic 
passage — tho purport of it is that Manu divided his 
property among his sous — to demonstrate that uucqun! 
division of property is forbidden. Actual references to 
legal institutions such ns ft g. compensation for murder 
(§ 44), are of couixe of great value for the earliest history 
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of law. In the DharmasQtns on the contrary, ho far ns 
thoy have como down to tlio present time, arc always 
found particular sections about the law of inheritance, law 
of government, logal procedure and other features of law 
proper as it was taught and traditionally handed down in 
tlio oldest, schools of the Brahmans. Evou in these cases 
where tlio DhannaaTttias are called by the general 
designation Dhoniiastiscra in Mss. tlioy can be anally 
recognised by thoir stylo which tlioy liavo in common 
with other Sntm-works such ns, for oxamplo, tho gramma- 
tical and tho philosophical 8a tram Tlioir oouuootion with 
tho Vodn* is most evident where tlioy ore still handed 
down as pnrt of u greater collodion of Sutras belonging 
to ono or another Sakha of tho Veda, such an, o. g, the 
Xpnstambiya Dluimasntra. 

Tbn second ntago of the legal literature is 
represented by tho very numerous metrical worlw 
which liavo conic down to tlio present time under 
tlio nuiuu of DlmriuWlllstm or Smpti. Thoy differ 
from tho DknnnnHQtms oomposod partly or wholly 
in prose, fil’d in form, inasmuch as thoy are throughout 
written in vorso, mostly in simple ilok<u, then however 
also in thoir character, of which in § 5. Yot Uioro works, 
to which the MUnava-dharmailstra, tlio most esteemed 
and illustrious of all Indian law-books, belongs, appear 
partly to hnvo originated out of older Dharuuuntiiw and 
am, therefore, at all events, connected with tho Vodic 
literature, indirectly at least. The name Smjti which is 
given to tlw DharinasUtras and DharmasRstrns and also 
to many othor works, properly signifies "memory”, in tho 
sense that tho memories of the holy l&is of antiquity 
arc recorded in them in contradistinction to Sruti, 
“revelation”, i. a the Velas, which is given the greater 
authority in points of dispute. The Mah. too may bo 
reckoned among tho Smrtis without hesitation ; it is 
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treated on tho sauo fooling ns a Dhanua.4R.stra and is 
quoted as authority, not only in tho mediaeval and modern 
law-hooks, but it was regarded as tho great Smyti, based 
on the Veda and proclaimed by Vyfsa, even by the famous 
KumSrila of tho eighth century A. C. Tho epic litem tore 
includes also tho Pnrfigas which arc mentioned aa a 
source of low already in Gaut 11, 10 and which are 
actually frequently quoted in tho later law-books (g 10). 

Tho latest stage of Indian legal li tom tore is formed by 
tho commentaries and systematic works which have liven 
developed from the Stnjtla from the early mediaeval ago. 
As the products of a now age and inspired hy mighty 
princes and ministew, these extensive compilations 
gradually drovo tho Sinplis so completely out of vogue that 
at tho time of tho establishment of British rulo in 
Eastern Iudia, tho Witakijait, a law compendium of tho 
eleventh century, was tho standard work in tho greater 
part of India. *\>r tho historical stud}' oflndisu Law, 
for which tho clearing of tho beginnings must be of parti- 
cular importance, this group of works, whose number is 
legion, is important and indispensable, specially ns they 
nro helpful to understand tho Swrtis. 

Besides the traditions contained in tlioir holy books, in 
the Vedas and tho Smftto, tho Brahmnuical authors of the 
SrnptiB thcniBclvcs recognise as the third source of law 
the ways of living and tho teachings of pious men 
Had tear a, difftyoma, et<% In connection with law 
proper particular customs and manners of particular 
countries, castes and families arc often emphasised as 
standard, of oourso only so far ns they are not opposed to 
tho sacred law.’ Tho important position given in this 

1. Katyayana ia moet emphatic ou tliii joint He soya that, the cue- 
touary lav f ball be loronlwl in books ami oa mad) care should bo 
paid to a at to tho «1 *4: STB: i tjft'-ys- 

ksiXi u ii >«iwii!pfoi\e flT OwRoi I g 
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respoct to the customary law ib certainly thoroughly in 
conformity with facta and renders it n duty to those who 
deal with the history of law to starch after the tracts and 
survivals of the Indian customary law. This task is all tho 
more important, becauso the inclination to theorise and tho 
clans interest have strongly influenced the Brahmans 
in their juridical literary activity, so that their rules of 
law cannot l>e accepted witheut criticism. Of Monte the 
sources of Indian customary law an scanty. Only for 
tho present day n rich and trustworthy material is at 
our disposal in the laborious collodions of English 
scholar* For earlier times, besides tho reports of Greek, 
Chinese, Arabic and other foreign observers, occasional 
data ill the epigraphies!, historical and poetical literature 
mo particularly valuable. 

§ 3. The proper DhamaHUrat. Tho term Dhnnuo- 
stum in its proper sense applies only to tho*o works which 
still form part of u greater collection of Sutra works. The 
host prwurvod and oarlieet Investigated and printed of those 
DlniminsUtrwt is that of ipaetamba (Apastnmbha). The 
A pas turn bis or Apastambs arc n sect of Brahmans still 
represented in Southern India. 1 According to the census 
report of 1501, there wore, e.g. in Bombay (Presidency 
Division), 207 “Apastambs 1 ’; in Bornr too “Apntnmbs" arc 
found among the Braluimns. 1 Already tho Mahanjava says 
that their home was in Southern India, to the soutli or tho 
Godavari and that thoy were in this oountry already at an 
early period is further ovidenoed by n Pnllnva inscription 
of the fifth or sixth century A. D* The Veda followed by 

w: srai gftu »wg«i n wi at fbflw Wbiia i Seo 

C|Uo la DovniinriMuM'B Sinrtjcaadiila. voL III. P«t I. p. 68. 
Thmelaior, 

1. BlUilcr SBK 2, XXXff. 

2. CL BQ. 18. 1. Ill (Puna) ; 21. 80 f llfclgaum) ; oenmu of 
India. 1891. & 183 fBomliir); (I, CXVI (Bust]. 

3. Btlhkr L c. Fleet L A. 5, 135. 
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the Spastambiyos is the Black Yajurveda, und in fact 
thoy represent one of the five sub-divisions of the Khfigtji- 
kiya school which on its part U n branch of the Tuittiriya 
school. 1 Their canonical work, however, at the present day 
is, and perhaps has been siuoe when they became a parti- 
cular school, the great Kalpasntra in 80 closely ooancctod 
chapter's, of which our Dharroasctra (ed. Btlliler) forms 
the 2a and tlio 29. chapters. Its contents chiefly deal 
with the study of the Yodn and other duties of tho 
Brahman stadeuta, purifleatiosis, forbidden foods, 
penances, dutioa of Sntttakas ami Ophasrhaa aud similar 
other subjects of tho sacred law. Of secular law, only the 
law of marriage and inheritance and criminal law arc 
briefly dealt with, but iu a singular manner. Linguistically 
this work is full of archaic and anomalous forms aud 
phraseology which can la? exploluod only on tho hypothesis 
thut it was finished before tho canon of Sanskrit language 
established by Ptyini attained to ruling power. This fuel 
oombined with n few other criteria has induced Btlhler 
to assign tho dato of composition of this DharmasQtra to 
the fourth or the fifth century EC.' Tho referenoe to 
Svotoketu, who appears ns a Yedic teacher even in tho 
fiatapathalnfthniatya and tho ChRudogyopiuiiijiul, in Apos- 
tarnlu (L 5, 4 ff) as of a modern arnra, is of particular 
importance in this respect* On the other hand, this author 
cannot be one of the earliest Vcdic lenders of schools, for 
according to tho tradition, which is corroborated by the 
result obtained by comparing the preserved works, 



L Simon. Beitr. xur Keen tab d. veil. Schulcn 18 t 
2. Hopkins (C. IL I. p.249) lays Hut Ip. b probably not older 
than the second century dc. Tbo Otthalnns in the hnguaaft in 
hb opinion. may be due to tlio Jail Umt lhc Andhraa retained lin- 
aubbe peculuntiee loos after Pipini fixed tho northern Wage. 71-. 

8. I h»vo tried to prove that Ip b tho oldest DhanmiQtm. 
8ee lad. Hist Quart 1027, pp. 607411. TV. 
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Bau Hi ay ana: -and other authorities anticipates! him as 
founders of new school** 

As regards the home of Spaatamba (no : matter 
uudIxl what real name lies hidden behind this patronymic), 
ho distinguishes himself as an inhabitant of tlio 
South by referring (2, 17, 17) to n custom prevailing 
among tile peoples of tho North (udteya) with disapproba- 
tion. I'orhups ho was a native of the Andhra land Lt\ 
tho country between the Godavari and tho KftoB, because 
ho quotes tho Taittirlyarapyaka in that version which is 
prevalent among the Andhra Brahmans, and also according 
w tho notioo in tho Mahlrpava, already roforrod to, tho 
Spestam be -school had its scat in tho Andhra laud. Tlio 
southern home of thin school likewise indicates n compara- 
tively Into origin for it, for the .South is generally not nt 
all mentioned iu the Vedio Saihhltta and tho Andhraa in 
tho AitareynbrfLhmana still api>ear to bo barluvriiuw. 1 

Tho Dhumaautra of Hlrajyukedin is olesoly connected 
with that of Spnstnmbn, and Its unimportant difforenew 
from it, consisting chiefly of variations In readings, have 
boon collected by BUhler in an appendix to his second edition 
ofilioXp. Of tho collection of Sntras of tho llirnpyako- 
sin school, consisting of 30 chapters, tho DharmaaOtra 
roprcbcntH tlio 26. and tiw 27. chapters.* The tradition 
says that Xpohtaiubn procodotl Ilirapyakeiin* who 
dissented from the older Apastemla school and foandod a 
new school sottlcd between tho Sahya mountains (in tho 
Konkan and further south) and tho Southern Sea, which, 
however, oven now appears to admit its depetidouco on the 
Ipofitom ba*school. D Tho fact that a Hairapyakosahitih- 



3. Went anil Bflhlar (3rd. «L) 31 
L W1L 12nd. t«U llo. 

5. BOLki l c. XXIV. XXXI . L.. v. ScImVlcr. MS 1. XXVII. 
to DO 13, 1. 73L Unto m« still In Than* pretty 
sects which ’.Uair tlio designation "Ajwstamtia 





